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190 CROWLEY V. CHRISTENSEN. 

Supreme Court of the United States. 
CROWLEY, CHIEF OF POLICE v. CHRISTENSEN. 

Every citizen may pursue any lawful trade or business under lawful re- 
strictions imposed upon all persons of the same age, sex and condition, 
which are deemed essential by the local authority to the safety, health, 
peace, good order and morals of the community. 

A citizen has no inherent right to sell liquor at retail, and the police 
powers of the State can be exercised in its restraint or prohibition with- 
out raising any question of Federal law from a supposed lawfulness of the 
business. 

The case of Yick Wo v. Hopkins (1886), 118 U. S. 356, distinguished on 
the ground that the laundry business was harmless in itself, and useful to 
the community, while -the retail liquor business could not be carried on 
without a license, which might be refused without violating any inherent 
right of. a citizen. 

Appeal from an order of the Circuit Court of the United 
States for the Northern District of California, discharging 
Henry Christensen from the custody of the Chief of Police 
of the City and County of San Francisco. 

J. D. Page and Davis Louderback, for appellant. 

Joseph D. Redding and Alfred Clarke, for appellee. 

Field, J., November 10, 1890. This is an appeal from 
an order of the Circuit Court of the United States for the 
Northern District of California, discharging, on habeas cor- 
pus, the petitioner for the writ, the appellee here, from the 
custody of the Chief of Police of the City and County of 
San Francisco, by whom he was held, under a warrant of 
arrest issued by the Police Court of that municipality, upon 
a charge of having engaged in and carried on in that City, 
the business of selling spirituous, malt and fermented liquors 
and wines, in less quantities than one quart, without the 
license required by the ordinance of the City and County. 

The ordinance referred to provides that every person who 
sells such liquors or wines in quantities less than one quart 
shall be designated as "a retail liquor dealer" and as "a 
grocer and retail liquor dealer" ; and that no license as such 
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liquor dealer, after January 1, 1886, "shall be issued by the 
collector of licenses, unless the person desiring the same shall 
have obtained the written consent of a majority of the Board 
of Police Commissioners of the City and County of San 
Francisco, to carry on or conduct said business, but, in case 
of refusal of such consent, upon application, said Board of 
Police Commissioners shall grant the same upon the written 
recommendation of not less than twelve citizens of San 
Francisco owning real estate in the block or square in which 
said business of retail liquor dealer or grocery and retail 
liquor dealer is to be carried on " ; and that such license 
shall be issued for a period of only three months. The ordi- 
nance further declares that any person violating this pro- 
vision shall be deemed guilty of a misdemeanor. 

The Constitution of California provides, in the eleventh 
section of Article XI, that " any county, city, town, or town- 
ship may make and enforce within its limits all such local, 
police, sanitary, and other regulations as are not in conflict 
with general laws." 

The petitioner had, previously to June 10, 1889, carried 
on the business of retail liquor dealer in San Francisco for 
some years, under licenses from the Board of Police Commis- 
sioners, but his last license was to expire on the seventeenth 
of that month. Previously to its expiration, he was in- 
formed by the Police Commissioners that they had with- 
drawn their consent to the further issue of a license to him. 
He afterwards tendered to the collector of license fees, 
through which officer it was the practice of the Board to 
issue the licenses, the sum required for a new license, but the 
tender was not accepted, and his application for a new license 
was refused. He then applied to the Police Commissioners 
for a hearing before them on the question of revoking their 
consent to the issue of a further license to him. Such hear- 
ing was accorded to him, and the time fixed for it was the 
twenty-fourth of June. But before any hearing was had, he 
was arrested, upon a warrant of the Police Court, upon the 
charge of carrying on the business of a retail liquor dealer 
without a license. He then obtained from the Supreme 
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Court of the State, a writ of habeas corpus to oe discharged 
from the arrest, but that Court, on the second of August, 
1890, held the ordinance valid, and remanded him to the 
custody of the Chief of Police (24 Pac. Repr. 747). He 
then applied for the allowance of an appeal from this order 
to the Supreme Court of the United States, but it was re- 
fused by the Chief Justice of the State Court, and the Asso- 
ciate Justice of the Supreme Court of the United States 
assigned to the circuit, who could have allowed the appeal, 
was absent from the State. 

On the seventh of August following, a new complaint 
was made against the petitioner, charging him with unlaw- 
fully engaging in and carrying on in San Francisco, the 
business of a retail liquor dealer without "a license under the 
ordinance of the City and County. Upon this complaint, a 
warrant was issued, under which he was arrested. He there- 
upon applied to the Circuit Court of the United States for a 
writ of habeas corpus, which was issued. In return to the 
writ, the Chief of Police, the appellant here, stated that he 
held the petitioner under the warrant mentioned by the peti- 
tioner, and several other warrants issued by the Police Court 
of the City and County, upon different charges, made at 
different times, of his conducting and carrying on the busi- 
ness of a retail liquor dealer in San Francisco without a 
license, as required by the ordinance of the City and County. 
He also stated, among other things, that a further license to 
the petitioner was refused by the Police Commissioners, be- 
cause they had reason to believe that the business was carried 
on by him under his existing license in such a manner as to 
be offensive, and violative of the criminal laws of the State, 
and of the rights of others. In support of this charge, it 
was averred that in that business the petitioner was assisted 
by one whom he represented and claimed to be his wife, and 
that she had on one occasion stolen $160 from a person who 
visited his saloon, and been convicted of the offense in the 
Superior Court of the City and County, and sentenced to be 
imprisoned for one year, and on another occasion had stolen 
a watch and a scarf-pin from a person at the saloon, and was 
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held to answer for the charge. It was also averred that 
there were more than sixteen citizens of San Francisco own- 
ing real estate in the block on which the petitioner carried 
on his business. 

It does not appear that, on the hearing of the application, 
any proof was offered of the facts alleged either in the peti- 
tion or in the return. The case was heard upon exceptions 
or demurrer to the return. To that part respecting the 
alleged larceny by the wife and her conviction, the demurrer 
was on the grotmd that the return also showed that an appeal 
had been taken from the conviction, which was then pend- 
ing, and that she might be acquitted of the offense charged. 
Several objections were urged by the petitioner to the ordi- 
nance. Some of them were of a technical character, and 
could not be considered. Of the others, only one was 
noticed, which was that by it " the State of California, by its 
officers, denies to him the equal protection of the laws, and 
makes and enforces against him a law which abridges his 
privileges and immunities as a citizen of the United States," 
contrary to the Fourteenth Amendment of the Constitution 
of the United States. The Court held that the ordinance 
made the business of the petitioner depend upon the arbi- 
trary will of others, and in that respect denied to him the 
equal protection of the laws, and accordingly ordered his 
discharge {infra, and also reported in 43 Fed. Repr. 243). 
From the order, the case is brought to this Court by appeal, 
under sections 763 and 764 of the Revised Statutes, this 
latter section as amended by the Act of March 3, 1885, ch. 
353 (23 Stat, at Large 437). 

It is undoubtedly true that it is the right of every citizen 
of the United States to pursue any lawful trade or business, 
under such restrictions as are imposed upon all persons of 
the same age, sex and condition. But the possession and en- 
joyment of all rights are subject to such reasonable condi- 
tions as may be deemed by the governing authority of the 
country essential to the safety, health, peace, good order 
and morals of the community. Even liberty itself, the 
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greatest of all rights, is not unrestricted license to act ac- 
cording to one's own will. It is only freedom from restraint 
under conditions essential to the equal enjoyment of the 
same right by others. It is then liberty regulated by law. 
The right to acquire, enjoy, and dispose of property is de- 
clared in the constitutions of several States to be one of the 
inalienable rights of man ; but this declaration is not held to 
preclude the legislature of any State from passing laws re- 
specting the acquisition, enjoyment and disposition of prop- 
erty. What contracts respecting its acquisition and disposi- 
tion shall be valid, and what void and voidable, when they 
shall be in writing, and when they may be made orally, and 
by what instruments it may be conveyed or mortgaged, are 
subjects of constant legislation. And, as to the enjoyment 
of property, the rule is general that it must be accompanied, 
with such limitations as will not impair the equal enjoyment 
by others of their property. Sic utere tuo ut alienum not 
Uzdas is a maxim of universal application. 

For the pursuit of any lawful trade or business the law 
imposes similar conditions. Regulations respecting them 
are almost infinite, varying with the nature of the business. 
Some occupations by the noise made in their pursuit, some 
by the odors they engender, and some by the dangers accom- 
panying them, require regulations as to the locality in which 
they shall be conducted. Some by the dangerous character 
of the articles used, manufactured or sold, require also special 
qualifications in the parties permitted to use, manufacture or 
sell them. All this is but common knowledge, and would 
hardly be mentioned were it not for the position often taken, 
and vehemently pressed, that there is something wrong in 
principle and objectionable in similar restrictions when ap- 
plied to the business of selling by retail, in small quantities, 
spirituous and intoxicating liquors. 

It is urged that as the liquors are used as a beverage, and 
the injury following them, if taken in excess, is voluntarily 
inflicted, and is confined to the party offending, their sale 
should be without restrictions, the contention being that 
what a man shall drink, equally with what he shall eat, is 
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not properly matter for legislation. There is in this posi- 
tion an assumption of a fact which does not exist — that, 
when the liquors are taken in excess, the injuries are con- 
fined to the party offending. The injury, it is true, first 
falls upon him in his health, which the habit imdermines ; 
in his morals which it weakens ; and in the self-abasement 
which it creates. But, as it leads to neglect of business and 
waste of property, and general demoralization, it affects those 
who are immediately connected with and dependent iipon 
him. 

By the general concurrence of opinion of every civilized 
and Christian community, there are few sources of crime and 
misery to society equal to the dram-shop, where intoxicating 
liquors, in small quantities, to be drunk at the time, are sold 
indiscriminately to all parties applying. The statistics of 
every State show a greater amount of crime and misery at- 
tributable to the use of ardent spirits obtained at these retail 
liquor saloons than to any other source. The sale of such 
liquors in this way has therefore been, at all times, by the 
courts of every State, considered as the proper subject of 
legislative regulation. Not only may a license be exacted 
from the keeper of the saloon before a glass of his liquors 
can be thus disposed of, but restrictions may be imposed as 
to the class of persons to whom they may be sold, and the 
hours of the day, and the days of the week, on which the 
saloons may be opened. Their sale in that form may be 
absolutely prohibited. It is a question of public expediency 
and public morality, and not of Federal law. The police 
power of the State is fully competent to regulate the busi* 
ness, to mitigate its evils, or to suppress it entirely. There 
is no inherent right in a citizen to thus sell intoxicating liquors 
by retail. It is not a privilege of a citizen of the State or of 
a citizen of the United States. As it is a business attended 
with danger to the community, it may, as already said, be 
entirely prohibited, or be permitted under such conditions as 
will limit to the utmost its evils. The manner and extent 
of regulation rest in the discretion of the governing author- 
ity. That authority may vest in such officers as it may 
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deem proper the power of passing upon applications for per- 
mission to carry it on, and to issue licenses for that purpose. 
It is a matter of legislative will only. As in many other 
cases, the officers may not always exercise the power con- 
ferred upon them with wisdom or justice to the parties 
affected. But that is a matter which does not affect the 
authority of the State, or one which can be brought under 
the cognizance of the courts of the United States. 

The Constitution of California vests in the municipality 
of the City and County of San Francisco the right to make 
" all such local, police, sanitary and other regulations as are 
not in conflict with general laws." The Supreme Court of 
the State has decided that the ordinance in question, under 
which the petitioner was arrested, and is held in custody, 
was thus authorized, and is valid. That decision is binding 
upon us, unless some inhibition of the Constitution or of a 
law of the United States is violated by it. We do not per- 
ceive that there is any such violation. The learned Circuit 
Judge saw in the provisions of the ordinance empowering 
the Police Commissioners to grant or refuse their assent to 
the application of the petitioner for a license, or, failing to 
obtain their assent upon application, requiring it to be given 
upon the recommendation of twelve citizens owning real 
estate in the block or square in which his business as a retail 
dealer in liquors was to be carried on, the delegation of arbi- 
trary discretion to the Police Commissioners, and to real 
estate owners of the block, which might be and was exer- 
cised to deprive the petitioner of the equal protection of the 
laws. And he considers that his view in this respect is sup- 
ported by the decision in Yick Wo v. Hopkins (1886), 118 
U.S. 356. 

In that ease it appeared that an ordinance of the City and 
County of San Francisco, passed in July, 1880, declared that 
it should be unlawful after its passage " for any person or per- 
sons to establish, maintain or carry on a laundry within the cor- 
porate limits of the City and County of San Francisco without 
having first obtained the consent of the Board of Supervis- 
ors, except the same be located in a building constructed 
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either of brick or stone." The ordinance did not limit the 
power of the Supervisors to grant such consent, where the 
business was carried on in wooden buildings. It left that 
matter to the arbitrary discretion of the Board. Under the 
ordinance, the consent of the Supervisors was refused to the 
petitioner to carry on the laundry business in wooden build- 
ings, where it had been conducted by him for over twenty 
years. He had at the time a certificate from the Board of 
Fire Wardens that his premises had been inspected by them, 
and upon such inspection they had found all proper arrange- 
ments for carrying on the business, and that all proper pre- 
cautions had been taken to comply with the provisions of 
the ordinance defining the fire limits of the City and County ; 
and also a certificate from the Health Officer that the prem- 
ises had been inspected by him, aud were properly and suffi- 
ciently drained, and that all proper arrangements for carry- 
ing on the business of a laundry without injury to the sani- 
tary conditions of the neighborhood had been complied with. 
The limits of the City and County embraced a territory 
some ten miles wide, by fifteen or more in length, much of 
it being occupied at the time, as stated by the Circuit Judge, 
as farming and pasture lands, and much of it being unoc- 
cupied sand-banks, in many places without buildings within 
a quarter or half a mile of each other. It appeared also that, 
in the practical administration of the ordinance, consent was 
given by the Board of Supervisors to some parties to carry 
on the laundry business in buildings other than those of 
brick or stone, but that all applications coming from the 
Chinese, of whom the petitioner was one, to carry on the 
business in such buildings were refused. This Court said of 
the ordinance : 

It allows, without restriction, the use for such purposes of buildings of 
brick or stone ; but as to wooden buildings, constituting nearly all those 
in previous use, it divides the owners or occupants into two classes, not 
having respect to their personal character and qualifications for the busi- 
ness, nor the situation and nature and adaptation of the buildings them- 
selves, but merely by an arbitrary line, on one side of which are those 
who are permitted to pursue their industry by the mere will and consent 
of the Supervisors, and on the other those from whom that consent is 
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withheld, at their mere will and pleasure. And both classes are alike 
only in this : that they are tenants at will, under the Supervisors, of their 
means of living. The ordinance, therefore, also differs from the not 
unusual case where discretion is lodged by law in public officers or bodies 
to grant or withhold licenses to keep taverns, or places for the sale of 
spirituous liquors, and the like, when one of the conditions is that the ap- 
plicant shall be a fit person for the exercise of the privilege, because in 
such cases the fact of fitness is submitted to the judgment of the officer t 
and calls for the exercise of a discretion of a judicial nature. 

It will thus be seen that that case was essentially different 
from the one now under consideration, the ordinance there held 
invalid vesting uncontrolled discretion in the Board of Su- 
pervisors with reference to a business harmless in itself and 
useful to the community, and the discretion appearing to 
have been exercised for the express purpose of depriving the 
petitioner of a privilege that was extended to others. In the 
present case the business is not one that any person is permit- 
ted to carry on without a license, but one that may be en- 
tirely prohibited or subjected to such restrictions as the gov- 
erning authority of the City may prescribe. 

It would seem that some stress is placed upon the allega- 
tion of the petitioner that there were not twelve persons 
owners of real property in the block where the business was 
to be carried on. This allegation is denied in the return, 
which alleges that there were more than sixteen such prop- 
erty holders. As the case was heard upon exceptions or de- 
murrer to the return, its averments must be taken as true. 

At common law, no evidence was necessary to support the 
return. It was deemed to import verity until impeached : 
Hurd, Hab. Corp. bk. 2, ch. 3, §§ 8-10 ; Church, Hab. Corp. 
§ 122. And this rule is not changed by any statute of the 
United States. It must therefore be considered as a fact in 
the case that there were more than sixteen owners of real es- 
tate in the block. But if the fact were otherwise, and there 
was not the number named in the petition, the result would 
not be affected. If there were no property holders in the 
block, the discretionary authority would be exercised finally 
by the Police Commissioners, and their refusal to grant the li- 
cense is not a matter for review by this Court, as it violates 
no principle of Federal law. We, however, find in there- 
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turn a statement which would fully justify the action of the 
Commissioners. It is averred that, in the conduct of the 
liquor business, the petitioner was assisted by his wife, and 
that she was twice arrested for larcenies committed from per- 
sons visiting his saloon, and in one case convicted of the of- 
fense, and sentenced to be imprisoned, and in the other held 
to answer. These larcenies alone were a sufficient indica- 
tion of the character of the place in which the business was 
conducted for the exercise of the discretion of the Police 
Commissioners in refusing a further license to the peti- 
tioner. 

The order discharging the prisoner must be reversed, and 
the cause remanded, with directions to take further proceed- 
ings in conformity with this opinion. And it is so ordered. 



[While the subject of liquor sel 
ing would be the first suggested for 
an annotation to the foregoing case, 
the power by which the final deter- 
mination of the rights of a liquor 
seller is reached, affords an equally 
apt subject, and the following inter- 
esting statement of the effect of the 
Fourteenth Amendment can best 
be read in immediate connection 
with the pregnant sentences of 
Justice Field's opinion. — Ed. 

Among the engrossing topics of 
the reconstruction period, that 
which most largely engaged public 
attention was the great increase of 
representation that the South was 
to secure by the manumission of the 
slaves. The North did not look 
with favor upon the additional 
two-fifths representation which ac- 
crued in the Southern States as a 
result of the Civil War. In justice 
to the loyal States, and in justice to 
the recently emancipated negro, a 
new and different basis of repre- 
sentation was demanded. 

The obvious necessity of amend- 
ing the Constitution in this respect 
was first suggested in Congress by 



Mr. Thaddeus Stevens, December 
5, 1865. Early in the following 
year the subject was again brought 
forward by Mr. Spaulding, of Ohio, 
Mr. Blaine and others, and various 
forms of the Amendment proposed. 
Long and earnest debates ensued 
in both houses, the issues being 
confined almost exclusively to the 
matter of readjustment. 

On the 30th of April, 1866, ajoint 
resolution was reported from the 
Committee on Reconstruction pro- 
posing an Amendment to the Con- 
stitution of the United States, the 
form of which, as then submitted, 
was the first incomplete draft of 
the Fourteenth Amendment. The 
question of the change of the basis 
of representation was the leading 
feature of the Amendment, but dis- 
cussion had developed the neces- 
sity for incorporating other mat- 
ters, closely allied to the main 
issue, and essential to the work of 
reconstruction. 

The threatened abridgement of 
the rights of the negro had led to a 
declaration, perhaps unnecessary, 
of the rights of a citizen of the 
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United States ; and the meaning of 
the term "citizen" had evoked 
the final amendment to the first 
section, the definition of na- 
tional citizenship. The Fourteenth 
Amendment in its completed form 
was finally adopted by Congress on 
the 13th day of June, 1866, and in 
due time was ratified by the various 
States. 

The second, third and fourth sec- 
tions of the Amendment fully met 
the temporary emergency for which 
they were designed, and are now 
practically historical records of a 
momentous period. The first sec- 
tion, though called into being by 
the same spirit of necessity, has, in 
its general adaptation to all persons 
and all times, the elements of per- 
petual life. Its scope was but im- 
perfectly realized upon its adop- 
tion. It seemed only a part of the 
reconstruction legislation. When 
the Supreme Court of the United 
States, six years later, approached 
the consideration of this first sec- 
tion, the magnitude of the ques- 
tions involved in its construction 
became evident. ' ' We do not con- 
ceal from ourselves the great re- 
sponsibility which this duty de- 
volves upon us," says Justice M11,- 
l,ER. " No questions so far-reach- 
ing and pervading in their conse- 
quences, so profoundly interesting 
to the people of the country, and 
so important in their bearing upon 
the relation of the United States, 
and of the several States to each 
other and to the citizens of the 
States and of the United States, 
have been before this Court during 
the official life of any of its present 
members": Slaughter House Cases 
(1873), 16 Wall. (83 U. S.) 36, 67. 

In the Slaughter House Cases, the 
Court attempted to limit the appli- 
cation of this section, by rules of 



close construction ; but notwith- 
standing the prudent disinclination 
of the Supreme Bench to interpret 
its terms too liberally, the generous 
scope of its provisions has of later 
years offered to citizens of every 
class, at least the hope of relief 
from the oppressive legislation of 
the State. 

The decisions construing its pro- 
visions grow more numerous every 
year, as their beneficent nature is 
unfolded by the Courts in the effort 
to restrain the enforcement of sel- 
fish and discriminating laws. 
Every part of the section has, to a 
greater or less extent, been consid- 
ered by the Supreme and Federal 
Courts, so that it is possible to dis- 
cuss the adjudications upon each 
provision in the order stated in the 
Amendment. The whole section 
reads as follows (according to the 
text of Poore's Charters and Consti- 
tutions, page 123) : 

"Section i. All persons born 
or naturalized in the United States, 
and subject to the jurisdiction 
thereof, are citizens of the United 
States, and of the State wherein 
they reside. No State shall make 
or enforce any law which shall 
abridge the privileges or immuni- 
ties of citizens of the United States ; 
nor shall any State deprive any per- 
son of life, liberty or property, 
without due process of law ; nor 
deny to any person within its juris- 
diction the equal protection of the 
laws." 

The first authoritative interpre- 
tation of the Amendment was had in 
the Slaughter House Cases, decided 
in 1873. Each clause was elabor- 
ately discussed by a divided Court, 
as evidenced by three remarkably 
able dissenting opinions. Thecon- 
struction of the various provisions 
of the section as then adopted, 
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though tacitly modified in some 
respects, remains to-day as the au- 
thoritative exposition of the mean- 
ing and applications of its terms : 

First : Citizenship. 

This clause declares what shall 
constitute citizenship of the United 
States as well as citizenship of the 
State. 

A distinction, however, is recog- 
nized between National and State 
citizenship in the Slaughter House 
Cases. A citizen of a State is al- 
ways a citizen of the United States, 
but the converse is not necessarily 
true. Residence in the State is a 
pre-requisite of State citizenship, 
but is not essential to National citi- 
zenship. Citizenship of the United 
States is primary : that of a State, 
second?ry. The Amendment makes 
the citizenship of the United States 
and of a State dependent on the 
place of birth or fact of adoption. 
[See also a leading article on Citi- 
zens, their Rights and Immunities, 
27 American Law Register 539. 

Second: Privileges and Immuni- 
ties. 

Precisely what are the " privi- 
leges and immunities " that apper- 
tain to a citizen of the United 
States does not appear to be defi- 
nitely settled. The question was 
exhaustively discussed in the 
Slaughter House Cases, and upon 
this point there was the greatest 
divergence of opinion. 

Justice Miller, speaking for the 
majority of the Court, cites the 
cases of Corfieldv. Coryell (1823), 
4 Wash. C. C. 371 ; Ward v. Mary- 
land (1871), 12 Wall. (79 U. S.) 
418, 430, and Paul v. Virginia 
(1869), 8 Wall. (75 U. S.) 168, 180, 
to show that the fundamental 
rights of citizens of all free gov- 
ernments belong to that class which 
the State governments were created 



to establish and secure. 

" With the exception of a few re- 
strictions," says the learned Jus- 
tice, "the entire domain of the 
privileges and immunities of citi- 
zens of the States, as above defined, 
lay within the constitutional and 
legislative power of the States, and 
without that of the Federal Gov- 
ernment. Was it the purpose of the 
Fourteenth Amendment, by the 
simple declaration that- no State 
should abridge the privileges and 
immunities of citizens of the United 
States, to transfer the security and 
protection of all the civil rights 
which we have mentioned, from 
the States to the Federal Govern- 
ment? * * * And where it is 
declared that Congress shall have 
the power to enforce that article, 
was it intended to bring within the 
power of Congress the entire do- 
main of civil rights heretofore 
belonging exclusively to the States ? 
All this and more nmst follow if 
the proposition of the plaintiffs in 
error be sound ": Slaughter House 
Cases (1873), 16 Wall. (83 U. S.)3o, 

77- 

The Court having demonstrated 
that to the States belong the exclu- 
sive domain of civil rights, proceeds 
to enumerate some of the privileges 
and immunities that belong to a 
citizen of the United States as such. 

Among them are the right of ac- 
cess to the seat of government, 
seaports and treasuries, land offices 
and courts of justice ; the right to 
demand the protection of the Gov- 
ernment when on the high seas, or 
in a foreign country ; the right of 
petition and the privilege of the 
writ of habeas corpus. 

It was on this point that the 
most radical differences existed be- 
tween the majority and the minor- 
ity of the Court. Justice Field 
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expresses his dissent from these 
views in the following terms ; 
" The Amendment does not attempt 
to confer any new privileges or im- 
munities upon citizens, or to enu- 
merate or define those already exist- 
ing. It assumes that there are such 
privileges and immunities which 
belong of right to citizens as such, 
and ordains that they shall not be 
abridged by State legislation. If 
this inhibition has no reference to 
privileges and immunities of this 
character, but only refers, as held 
by the majority of the Court in 
their opinion, to such privileges 
and immunities as were before its 
adoption specially designated in the 
Constitution, or necessarily implied 
as belonging to citizens of the 
United States, ft was a vain and idle 
enactment which accomplished 
nothing, and most unnecessarily 
excited Congress and the people on 
its passage. * * * But if the 
Amendment refers to the natural 
and inalienable rights which be- 
long to all citizens, the inhibition 
has a profound significance and 
consequence ": Slaughter House 
Cases (1873), 16 Wall. (83 U. S.), 30, 
96. 

The learned Justice then points 
out that Congress had in the first 
section of the Civil Rights Act, 
passed before the Fourteenth 
Amendment, enumerated some of 
the rights intended to be protected 
by the Constitution. The rights 
thus defined were the natural and 
inalienable rights that^ pertain to 
every citizen, and take their origin 
from a higher source than govern- 
ment. 

Justice Bradley concurring in 
the opinion of Justice FlEM), dis- 
cusses fully the fundamental rights 
of the citizen, and maintains that 
while a State may regulate those 



rights, it cannot subvert them. 
' ' To say that these rights and im- 
munities attach only to State citi- 
zenship and not to citizenship of 
the United States, appears to me to 
evince a very narrow and insuffi- 
cient estimate of constitutional his- 
tory, and the rights of men, not to 
say the rights of the American peo- 
ple": Id. 116. 

" The privileges and immunities 
of a citizen of the United States," 
says Mr. Justice Swayne, "include 
among other things, the funda- 
mental rights of life, liberty and 
property, and also the rights which 
pertain to him by reason of his 
membership of the Nation": Id. 
126. 

It is interesting to note the pre- 
ponderant influence of these dis- 
senting opinions in the Slaughter 
House Cases upon the subsequent 
interpretation of another portion of 
the section. The inhibition against 
the denial of the equal protection 
of the laws to any person, is so 
comprehensive in its scope, that 
the clause relating to " privileges 
and immunities " has had little oc- 
casion to offer its special protection 
to citizens of the United States. 
Persons, whether citizens or not, 
who deemed their ' ' privileges and 
immunities" abridged by the laws 
of a State, have claimed "the 
equal protection of the laws." 
Whether the narrow construction 
of the term "privileges and im- 
munities " by the majority of the 
Court, has discouraged the invoca- 
tion of the protection of this clause, 
cannot be determined; but the 
comparatively few cases involving 
its construction is somewhat signifi- 
cant. 

In Walker v. Sauvinet (1876), 2 
Otto (92 U. S.) 90, the Court ad- 
heres to its close construction in 
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holding that a trial by jury in suits 
at common law in the State courts, 
is not a privilege or immunity of 
National citizenship which the 
States are forbidden by the Four- 
teenth Amendment to abridge. So, 
in Presser v. Illinois (1886), 116 U. 
S. 252, it was held that the right 
voluntarily to associate together as a 
military company or organization, 
or to drill and parade with arms, 
without and independent of an Act 
of Congress, or law of the State 
governing the same, is not an at- 
tribute of National citizenship. 
And, therefore, the prohibition by 
a State of such an act, is not an 
abridgement of the privileges and 
immunities of a citizen of the 
United States. 

The Court yielded slightly to the 
opinion of the minority in Strauder 
v. West Virginia (1880), 10 Otto 
(100 U. S.) 303. A negro was in- 
dicted and convicted by a jury im- 
panelled under the law denying to 
colored citizens the right to serve 
as jurors. While this case involved 
more particularly the construction 
of another portion of the section, 
Strong, J., maintains in the 
course of his opinion, that the 
Amendment secured to a race re- 
cently emancipated all the civil 
rights that the superior race enjoys. 
Ih holding that the law was uncon- 
stitutional, the Court did not say 
that the denial of the right to col- 
ored citizens to serve as jurors was 
a denial of the privileges and the 
immunities of a citizen of the 
United States, as such. The pe- 
culiar application of the Amend- 
ment to the colored race seemed to 
support the presumption of an ex- 
ception in favor of the negro. 

Mugler v. Kansas (1887), 123 U. 
S. 623, involves the full and care- 
ful consideration of the Fourteenth 



Amendment with reference to the 
power of a State prohibiting the 
sale or manufacture of liquor as a 
beverage. The Court speaking by 
Harlan, J., says: "The right to 
sell intoxicating liquors is not one 
of the rights growing out of citizen- 
ship of the United States." The 
sale of liquor being declared unlaw- 
ful by the Legislature, and the pro- 
hibition of it held by the Court to 
be a valid exercise of the police 
power, no person was prevented by 
the State law from engaging in a 
lawful trade and occupation, and 
thus denied a civil right. 

It will be seen that the Court is 
gradually coming around to the 
view that civil rights were guaran- 
teed the citizens of the United 
States by the Constitution. 

Third: Due Process of Law. 

This and the succeeding clause 
have been more frequently invoked 
than the preceding clause by reason 
of their greater universality. This 
safe-guard against any unlawful 
encroachment upon the personal 
rights, is thrown around he citizen 
of a State by the Constitutions of 
nearly all, if not quite all, of the 
several States. The phrase "due 
process of law " has therefore been 
' often construed by the State Courts, 
but the Federal decisions on the 
Amendment have, of necessity, 
been limited tothe consideration of 
the supposed encroachments by a 
State upon the personal rights of 
the individual. 

The requirement of the Constitu- 
tion that a person cannot be de- 
prived of his property without due 
process of law does not imply that 
all trials in the State Courts affect- 
ing property of persons, must be by 
jury. What is "due process of 
law ' ' in the States is regulated by 
the law of the State : Walker v. 
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Sauvinet, supra, page 202. 

A judge in office by virtue of an 
unconstitutional act, is by color of 
right an officer de facto; a person 
convicted of a crime by such 
officer is not deprived of his liberty 
■without due process of law : In re 
Ah Lee (1880), 5 Fed. Repr. 899. 

A person arrested and imprisoned 
under a void ordinance of a munici- 
pal corporation, is imprisoned by 
the State without due process of 
law: In re Lee Tong (1883), 18 
Fed. Repr. 253. 

The enforcement by a State, of a 
tax under a void law, is a depriva- 
tion of property without due pro- 
cess of law : Dundee Mfg. Co. v. 
School Dist. (1884), 19 Fed. Repr. 
359. So, a person committed for 
contempt, for refusing to obey a 
subpoena issued by a County At- 
torney under authority of a void 
act, was restrained of his liberty 
without due process of law : In re 
Ziebold (1885), 23 Fed. Repr. 791. 

An ordinance which provides that 
every person who resorts to, or fre- 
quents or visits any room or place 
where opium is sold or given away, 
is guilty of misdemeanor, is void. 
"Such an ordinance," says the 
Court, " puts an unlawful inhibi- 
tion upon the inalienable rights 
and liberties of a citizen; and to 
commit him to prison for so doing 
is to restrain him. of his liberty 
without due process of law, in vio- 
lation of the Fourteenth Amend- 
ment": In re Ah fow (1886), 29 
Fed. Repr. 181. 

In Powell v. Pennsylvania (1888), 
127 U. S. 678, the Court decides 
what constitutes due process of law. 
The statute of Pennsylvania pro- 
hibited the manufacture or sale of 
any oleaginous substance designed 
to take the place of butter. The 
Court held that the Legislature, 



being the sole judge of what was 
injurious to the public health, the 
statute was a legitimate exercise of 
the police power of the State, and 
that the Fourteenth Amendment 
was not designed to interfere with 
the exercise of that power by the 
States. No person was deprived 
by the State of his property with- 
out due process of law. 

In Mugler v. Kansas (1887), 123 
U. S. 623, 660, the Court had said, 
"It does not follow that every 
statute enacted ostensibly for the 
promotion of the public morals, 
health or safety, is to be accepted 
as the legitimate exercise of the 
police powers of a State. * * * 
The Court is under solemn duty to 
look at the substance of things " 
If the Court may " look at the sub- 
stance of things," it would seem 
that the legislature is not the final 
judge of what may constitute the 
police powers of a State, as indi- 
cated in the Oleomargarine Case 
(Powell v. Pa.) 

In Missouri Pacific Railway Co. 
v. Mackey (1888), 127 U. S. 205, 
the law under consideration was an 
Act of Kansas passed in 1874, mak- 
ing railroad companies liable for all 
damages to an employee in conse- 
quence of the negligence of their 
agents, or any mismanagement of 
their engineers or any other em- 
ployee. The Court held that, in 
this abrogation of the common law 
rule, the Act did not take the prop- 
erty of railroad companies without 
due process qf law. 

In Palmer v. McMahon (1890), 
133 U. S. 660, the plaintiff contends 
that Chapter 231 of the laws of the 
State of New York relating to tax- 
ation, is unconstitutional, as de- 
priving him of his liberty and prop- 
erty without due process of law, in 
that he had no notice nor oppor- 
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tunity to be heard, or to examine 
or cross-examine witnesses, or any 
of the protections offered under a 
judicial trial upon the merits. 
' 'The phrase ' due process of law, ' ' ' 
says Chief Justice Fuuer, "does 
not necessarily mean a judicial 
proceeding." The nation from 
whom we import the phrase ' due 
process of law,' said this Court, 
speaking by Mr. Justice MiUER, 
has never relied upon the courts of 
justice for the collection of her 
taxes, * * * . The imposition of 
taxes is in its nature administrative 
and not judicial, but assessors exer- 
cise quasi judicial powers in arriv- 
ing at the value, * * * ." But 
the fact that the law permitted the 
plaintiff to object to the assessment 
and that assessors had quasi judicial 
powers, leads the Court to hold 
that the plaintiff was not deprived 
of his property without due process 
of law. And so in Belt's Gap R. 
R. Co. v. Pennsylvania (1890), 134 
U. S. 232, it was said that the pro- 
cess of taxation involves no viola- 
tion of due process of law, when it 
is exercised according to customary 
form and established usages. 

In Eilenbecker et al. v. Dist. 
Court (1890), 134 TJ. S. 31, the Dis- 
trict Court of Plymouth County 
sentenced the plaintiff in error to 
imprisonment in the county jail, 
for contempt in refusing to obey a 
writ of injunction issued by that 
Court, enjoining and restraining 
the defendants from selling or 
keeping for sale intoxicating li- 
quors. The question was, whether 
or not the summary punishment 
for contempt by the Court, was a 
deprivation of the liberty of de- 
fendants without due process of law. 
MiLLER, J., speaking for the Court 
says, " that this proceeding * * * 
is due process of law, and is the 



process or proceeding by which 
Courts have, from times im- 
memorial, enforced the execution 
of their orders and decrees, and 
cannot be said to deprive the parties 
of their liberty or property without 
due process of law." 

In Chicago, M. & St. P. Ry. Co. 
v. Minnesota (1890), 134 U. S. 418, 
the Court held that the Act of Min- 
nesota, passed March 7, 1887, creat- 
ing a railroad and warehouse com- 
mission, and making the decision 
of the commission final and con- 
clusive as to what were reasonable 
charges, was unconstitutional, as it 
deprived the railroad company of 
the right to a judicial investigation 
by due process of law. And this 
decision was reaffirmed in Minne- 
apolis Eastern Ry. Co. v. State 
(1890), 134 U. S. 467- 

Fourth : Equal Protection of the 
Laws. 

The term "equal protection of 
the laws," has not the wide ap- 
plication supposed by many of 
those who have claimed the benefits 
of this inhibition against the power 
of the State. The majority of the 
decisions involving a construction 
of this clause have been adverse to 
the parties who have deemed them- 
selves oppressed by discriminating 
legislation. The failure to secure 
the supposed benefits of this pro- 
vision has been due, in most in- 
stances, to the inability to recog- 
nize the fact that laws of a special 
character are not necessarily a de- 
nial of the equal protection of the 
laws. 

In Claybrookv. Ozuensboro (1880), 
16 Fed. Repr. 297, an Act of the 
Legislature of Kentucky, author- 
ized a municipal corporation to 
levy a tax for the benefit of the 
public schools within its limits, 
directing that the tax collected 
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from white people should be used 
to sustain schools for white chil- 
dren only, and the tax collected 
from colored people should be used 
to sustain schools for colored chil- 
dren. The Court held that the un- 
equal benefits of the taxation was 
a denial of the equal protection of 
the laws, and that the Act was 
void. 

In Bowman v. Lewis (1880), 11 
Otto (101 U. S.) 22, the protection 
of this clause of the Amendment 
was invoked by a white citizen of 
the United States, and its applica- 
tion sought to be extended to pre- 
vent a State from arranging and 
parceling out the jurisdiction of its 
several courts as it saw fit. Mr. 
Justice Bradley, in the opinion 
says, the Fourteenth Amendment 
" contemplates persons and classes 
persons. It has not respect to 
local or municipal regulations that 
do not injuriously affect or discrim- 
inate between persons or classes of 
persons within the places or muni- 
cipalities for which such regula- 
lations are made." 

The case oi Bar bier v. Connelly 
(1885), 113 U. S. 27, is most fre- 
quently cited in this connection. 
A municipal ordinance of San 
Francisco provided, among other 
things, that no person owning or 
employed in a public laundry, 
should wash or iron clothes between 
the hours of 10 P. M. and 6 A. M. 
After remarking that the Amend- 
ment, broad as it is, is not designed 
to interfere with the police power 
of the State, Field, J., says, 
" Class legislation, discriminating 
against some and favoring others, 
is prohibited, but legislation which, 
in carrying out a public purpose, 
is limited in its application, if 
within the sphere of its operation 
it affects alike all persons similarly 



situated, is not within the Amend- 
ment." 

In the Stockton Laundry Case 
(1886), 36 Fed. Repr. 611, an ordi- 
nance of the city of Stockton, Cal- 
ifornia, made it an offense for any 
person to carry on a laundry 
within the habitable portion of the 
city, on the ground that it was 
dangerous to public health and 
safety. The Court held that this 
ordinance was an absolute prohibi- 
tion of a useful employment, and 
a denial of the equal protection of 
the laws. 

In Yick Wo v. Hopkins (1886), 
• 118 U. S. 356, and supra, page 196, 
a similar state of facts existed. An 
ordinance of the city of San Fran- 
cisco gave the Board of Supervisors 
authority, at their discretion, to 
refuse permission to carry on laun- 
dries, except those located in stone 
or brick buildings. The Court 
held the ordinance unconstitu- 
tional, in that it gave the Board 
arbitrary power to grant or with- 
hold permission to a person or class 
of persons to engage in a lawful 
business in any place. The Court 
distinguishes the case from Barbier 
v. Connelly, supra; in the latter 
case, the ordinance in question, 
prohibiting washing and ironing 
in public places between certain 
hours of the day, was held to be 
purely a police regulation. All 
persons coming within its provis- 
ions being treated alike, and sub- 
ject to the same restrictions, the 
ordinance was not within the inhi- 
bition of the Fourteenth Amend- 
ment. But the ordinance in the 
Yick Wo case was, on its face, a 
denial of the equal protection of 
the laws, and the facts in the case 
demonstrated that the ordinance 
was exclusively and unjustly ad- 
ministered against a particular 
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class of persons. 

In the principal case (Crowley x. 
Christensen, supra,) the Court dis- 
tinguishes between the case at bar 
and Yick Wo v. Hopkins, supra. 

The restrictive nature of the 
words "within its jurisdiction," 
was first defined in the case of Fire 
Association v. New York (1886), 
119 U. S. no, thus: A State im- 
posing a heavier burden upon a 
foreign corporation than upon its 
own corporations of like character, 
does not come within the provision 
of the Fourteenth Amendment 
providing that "no State shall deny 
to any person within its jurisdic- 
tion the equal protection of the 
laws." A foreign corporation not 
having complied with the laws of 
the State of New York, was not a 
person "within the jurisdiction" of 
the State, and therefore could not 
claim the " equal protection of the 
laws." 

The same question arose in Pem- 
bina &c. Mining Co. v. Pennsyl- 
vania (1888), 125 U. S. 181. An 
Act of Pennsylvania required for- 
eign corporations not investing 
their capital within the State, to 
pay a license for keeping an office 
within the State. The Court says : 
' ' The inhibition of the Amendment, 
that no State shall deprive any per- 
son within its jurisdiction of the 
protection of the laws, was designed 
to prevent any person or class of 
persons from being singled out as a 
special subject for discrimination 
and hostile legislation. Under the 
designation ' person ' there is no 
doubt that a private corporation is 
included. * * * * The equal 
protection of the laws which these 
bodies may claim, is only such as 
is accorded to similar associations 
within the jurisdiction of the State. 
The plaintiff in error is not a cor- 



poration within the jurisdiction of 
Pennsylvania. The State is not 
prohibited from discriminating in 
the privileges that it may grant to 
foreign corporations, as a condition 
of their doing business within its 
limits, provided always such dis- 
crimination does not interfere with 
any transactions by such corpora- 
tions of interstate or foreign com- 
merce." 

In Hayes v. State of Missouri 
(1887), 120 U. S. 68, the statutes of 
Missouri provided that in all capi- 
tal cases, the State should be al- 
lowed eight (8) peremptory chal- 
lenges, except that, in case of cities 
of 100,000 inhabitants or over, the 
number of challenges might be in- 
creased to fifteen (15). It was held 
that such a provision did not de- 
prive one indicted for murder in the 
Criminal Court of St. Louis, of the 
equal protection of the laws. ' ' The 
Fourteenth Amendment," says 
FiEU>, J., "to the Constitution of 
the United States, does not prohibit 
legislation which is limited either 
in the objects to which it is di- 
rected, or by the territory within 
which it is to be operated. It merely 
requires that all persons subjected 
to such legislation shall be treated 
alike, under like circumstances and 
conditions ; both in the privileges 
conferred, and in the liabilities im- 
posed." 

In Powellv. Pennsylvania (1888), 
127 U. S. 678, the Court says that the 
Oleomargarine Act, " does not deny 
to any person the equal protection 
of the laws, because it places under 
the same restrictions, all who man- 
ufacture or sell the article em- 
braced within its prohibition, thus 
recognizing and preserving the 
principles of equality among those 
engaged in the same business." 

And so in Missouri Pac. Ry. Co. 
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v. Mackey (1888), 127 U. S. 205,"this 
objection seems to rest upon the 
theory that legislation which is 
special in its character, is neces- 
sarily within the constitutional 
prohibition, but nothing can be 
further from the fact." 

This review of the cases involv- 
ing the construction of the first 
section of the Fourteenth Amend- 
ment, bears witness to the fact that 
the Court was fully justified in its 
fears expressed in the Slaughter 
House Cases as to its results. ' ' The 
far-reaching and pervading conse- 
quences" are indicated in the en- 
larged applicability of the Amend- 
ment to all persons and classes of 
persons. Without disregarding the 
universality of its provisions, the 
Court, in the evident hope of escap- 
ing the responsibility devolving 
upon them, call attention to the 
fact that the Amendment was par- 
ticularly designed to ameliorate the 
condition of the colored people. 



Attention cannot be diverted in 
this manner from the general adap- 
tation of its provisions to every 
citizen, whether white or black. 

The door was opened a little way 
in the Slaughter House Cases, and 
since that time, new questions, and 
new phases of old questions, have 
forced themselves into the open- 
ing. The Fourteenth Amendment 
has come to be another Bill of 
Rights, fitted for all time and 
adapted to meet every emergency 
affecting civil liberty of the citizen. 
Until the respective domains of 
government and of the citizen have 
been accurately defined, and the 
conflicting interests of organized 
society and its unit, the individual, 
have been finally settled, the Four- 
teenth Amendment will afford to 
every citizen the opportunity to 
present his claims before the high- 
est tribunal in the land. 

C. H. Chuds. 

Minneapolis, Minn. 



The Fourteenth Amendment marks the culmination of the struggle 
for the supremacy of the Nation over the States : 28 American Law 
Register 133. 

Assessment of benefits for opening streets prevented by this Amend- 
ment, unless compensation be made for the land taken : Id. 123. 

Chinese queues protected from being cut off under prison regulations, 
as a violation of the equal protection of the laws : 18 Id. 676. 

Class legislation is restrained by this Amendment : Id. 684. 

Direct legislation by Congress is not authorized by this Amendment : 
22 Id. 790. 

Discrimination against negro and other races only partially re- 
strained : 30 Id. 69. 

Due process of law means law of the land : 25 Id. 785. 

Habitual drunkards are protected by this Amendment from confine- 
ment in an asylum : 27 Id. 693. 

Insolvent laws cannot operate extra-territorially without depriving non- 
resident creditors of their property without " due process of law " : Id. 
611. 

fudgments rendered in personam, but without personal service, are 
rendered without " due process of law " : Id. 614, 615, 620. 



